Introduction
The ambition of this article is to review the implementation of the European Arrest Warrant (EAW) in England and Wales in order to consider what lessons might be learnt from it, in both constitutional and/or criminal law terms. In brief, the Extradition Act 2003, which came into force on 1 January 2004, implemented the EAW.
1 Perhaps the most interesting question for lawyers elsewhere in Europe is to ask why the Act has not run into the difficulties faced in, for example, Germany, Poland, Belgium and Cyprus.
An introduction must start by reminding readers of some fundamental features of the British Constitution. First, the United Kingdom is made up of four separate jurisdictions. Alone of the member states, the UK is not straightforwardly a unitary state. Many powers have been devolved to its constituent parts: thus the prosecuting authorities in England and Wales are quite different to those in Scotland or Northern Ireland. This inevitably makes the implementation of European 1988, the Fugitive Offenders Act 1967 and the Extradition Act 1870 (as amended). The 2003 Act did not simply implement the European Arrest Warrant, but was a much wider reform of extradition generally. Only Part 1 of the Act (sections 1-68, of an Act which contains 227 sections and 4 Schedules) deals with extradition to 'Category 1 territories', EU countries operating the EAW. Much of the debate which has followed the Act has surrounded Category 2 extraditions, particularly those to the US, where the concern has been, in particular, the one-sided agreement with the US that there is no requirement for the US to provide prima facie evidence when requesting the extradition of US residents, although this continues to be necessary when the UK seeks the extradition of those in the US. 6 All proposals for change which arrive from the European Union are considered by the relevant Government department, which then refers it to Parliament's two main European Scrutiny Committees. 7 These Committees consider the measure and the Explanatory Memorandum written by civil servants in the relevant Department. The Committees assess the political and legal importance of each EU document (about 1,100 per year) and determine which are debated in Parliament. All documents deemed politically or legally important are discussed in their weekly reports (available online at parliament.uk). Ministers should not agree to proposals which the Committees have not cleared or which are waiting for debate. The Committees also monitor business in the European Council (through parliamentary questions and sometimes by questioning Ministers in person), and sometimes conduct general inquiries into legal, procedural or institutional developments in the EU. It is clear from these reports that the Government was enthusiastically behind the proposals for the EAW at the European level -it is hardly surprising therefore that the UK was swift to enact the Framework Decision.
The precise way in which it was proposed to change domestic extradition law was first explained in a Government consultation paper published in spread use of consultation papers, reflecting the Government's avowed commitment to public consultation. Yet there is academic and political scepticism about this process. The short period allowed on many consultations encourages the belief that the costly consultation process is more for appearances, a public relations exercise, than for genuine democratic engagement. To this consultation, there were 22 written responses, seven of which requested that their responses should not be published. The remaining 15 were published on 24 October 2001. The Bill was then published in draft form on 27 June 2002, with another consultation period which was open until 30 September (three months, but over the holiday period!). There were only 11 responses to this second consultation, nine of which were published.
The Bill had a relatively bumpy journey through Parliament, attracting 'the simultaneous opposition of the euro sceptic right and of the libertarian left'. Many of the points raised in debate seemed, as Alegre points out, 'to question the very fact of extradition, and many of the political debates concerned the protection of the British citizen rather than the protection of universal human rights'. Here, in addition to the information needed to in category 1 cases, the court must be satisfied that the request contains admissible evidence of the offence sufficient to establish a prima facie case against the person. However, this requirement does not apply in respect of extradition requests from the US, Canada, Australia and New Zealand, which, as has been noted, has been one of the most controversial aspects of the Act.
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Part 3 -Extradition to the UK. This covers both requests to EAW countries and others. The Act provides that a number of persons including a prosecutor and a police officer may apply to the court for an extradition warrant, including an EAW. The court may issue an EAW where a UK warrant has already been issued for the person's arrest and there are reasonable grounds for believing that the person has committed an extradition offence or is unlawfully at large following conviction. Once issued, the EAW is transmitted to the country concerned by NCIS/SOCA (the National Criminal Intelligence Service/the Serious and Organised Crime Agency). 13 The procedure will then be in accordance with the legislation implementing the EAW scheme in that country. Requests to countries which do not operate the EAW scheme are made by the UK on a state-to-state basis according to the relevant extradition arrangement (bi-lateral agreement, multilateral convention or an ad hoc arrangement).
Part 4 -Police powers in relation to export extradition requests.
14 Part 5 -Miscellaneous and general.
The EAW in practice
The Home Secretary continues to wield considerable powers in the way the EAW applies in practice. The Act grants him considerable powers to specify the rules for the practical operation of the EAWs. As well as designating countries as 'Category sion=1>. The list has been changed three times so far, as more countries have implemented the EAW. 12 See supra n. 6. 13 See the following section of this article. 14 Details on these parts of the Act, as with the other parts, are available in the Explanatory Notes (published by the Government to accompany the Act, and available on the web) and on the Home Office website. 1' or Category 2', he is responsible for nominating the 'designated authority' through which incoming EAWs are received. Initially this was a police unit, the National Criminal Intelligence Service, in England and Wales, but the Serious and Organised Crime Agency, which was created by the Serious Organised Crime and Police Act 2005, took over all NCIS roles on 1 April 2006. 15 The police, as the designated authority, decide whether to certify the warrant concerned. If they do, the warrant can be executed by a police officer without the need to obtain a warrant from a court. The Crown Prosecution Service (CPS), the body responsible for prosecuting criminal cases investigated by the police in England and Wales, then acts as the representative for the requesting judicial authority in the proceedings before the English courts.
All extradition cases concerning people arrested in England and Wales have for many years been dealt with at Bow Street Magistrates Court in London. But this court was closed on July 14, 2006, and extradition cases are now heard at Horseferry Road Magistrates' Court, renamed City of Westminster Magistrates' Court. The initial hearing after arrest is heard by a District Judge (Magistrates' Court). At the initial hearing the District Judge must 16 decide whether the individual arrested is the person named on the warrant; fix a date for the start of the extradition hearing within 21 days of the date of arrest; inform the person about the content of the EAW; explain to the person that he/she may consent to return; and decide whether to grant bail or remand the individual in custody pending the extradition hearing.
At the main extradition hearing 17 the District Judge must decide a number of further issues. Firstly, is the offence an extraditable offence? This should have been straightforward following the provisions of the Framework Decision but sections 64-66 of the Act are astonishingly complex. Section 64 takes 818 words (!) to define the different types of conduct that constitute an extradition offence in respect of category 1 territories, but only in cases where the person is accused, but not yet convicted, of the offence in the category 1 territory or has been convicted of the offence but not yet sentenced, for it. Section 65 contains similar (and similarly complex) rules concerning extradition offences when the person has already been sentenced for an offence and is alleged to be unlawfully at large, and section 66 provides supplementary definitions defining the terminology of sections 64 and 65. It is not surprising that a number of cases have turned on the interpreta-tion of these sections, 18 and indeed, Lord Hope's comment that 'the fact that Part 1 of the 2003 Act does not match the requirements of the Framework decision is confusing to the unwary, and it appears likely that it will be a source of continuing difficulty'
19 seems an understatement. The second question facing the District Judge at the main hearing will be whether there any bars to the extradition. These bars are specified in s. 11 of the Act:
(1) If the judge is required to proceed under this section he must decide whether the person's extradition to the category 1 territory is barred by reason of- (2) If the judge decides the question in subsection (1) in the negative he must order the person's discharge. (3) If the judge decides that question in the affirmative he must order the person to be extradited to the category 1 territory in which the warrant was issued.
Which rights are likely to be most in play? So far the litigation would suggest Article 8 (the right to respect for private and family life) of the ECHR. But of course section 21 was not necessary, since all EU countries are signatories to the European Convention on Human Rights and it is difficult not to agree with Spencer's conclusion that 'the inclusion of s. 21 in the Extradition Act was largely inspired by the desire to protect against injustice and human rights abuses, which is good. But behind it lurks a smug sense of cultural superiority which is less pleasing'. 20 The suggestion is that Parliament does not fully recognize that other European Union countries have criminal justice processes which adequately share the basic and minimum standards of the European Convention on Human Rights.
If the District Judge is satisfied that these issues have been met then he must make an order for the person's extradition. Appeals against the District Judge's decision go to the Administrative Court. Notice of appeal must be given within 7 days. The appeal must commence within 40 days of arrest, although the Administrative Court can extend this period if the interests of justice require it to do so. It is possible to appeal from the Administrative Court to the Judicial Committee of the House of Lords, provided that the Administrative Court certifies that the appeal involves a point of law of general public importance and either the Administrative Court or the House of Lords gives leave for the appeal to be brought. 21 
Assessing the Extradition Act 2003

Parliament's analysis
We have already seen how Parliament was involved in discussing/analyzing the EAW long before the Extradition Act 2003 was passed. Even once a measure has been incorporated into domestic law, Parliament may, of course, still continue to monitor it in a number of ways. Ministers may be asked questions by Members of Parliament, and written answers often provide a treasure trove of data for researchers. An issue of public concern may be debated on the floor of one of the two Houses, though Parliamentary time is clearly limited. More often, one of the many Parliamentary Committees may choose to investigate an area of concern, and the evi- 20 See supra n. 5, p. 217. 21 The House of Lords is soon to be re-named the Supreme Court, once Part 3 of the Constitutional Reform Act 2005 is brought into force. The precise date depends on the provision of a court house. On 1 March 2006 the Lord Chancellor announced in a House of Lords written statement that the opening date for the re-furbished Supreme Court was now Oct. 2009. dence received as well as the resulting Report will be published. Thus, the Home Affairs Committee of the House of Commons may choose at any time to investigate any area of Home Office policy which they consider merit investigation. 22 Committee reports pull into the public domain important information.
Of particular importance to this review is the 30 th Report of the House of Lords Select Committee on the European Union. 23 This reported that, in the period 1 January 2004 to 22 February 2006, the UK received 5,732 EAWs. During this period, 175 had resulted in an arrest in the UK, and 88 people had been surrendered (the discrepancy between the number of requests received and the number of arrests is explained, we are told, by the fact that most EAWs are posted as 'alerts' on SIS16 24 or Interpol and are not directed at any one particular state). In 34 cases (of which 29 occurred in 2005), the EAW was discharged by a court, often because the warrant had inadequate or insufficient information. Other cases were discharged, according to the Report, because the offence was not an extraditable one or because, as a result of the passage of time, the judge considered that it would be unfair and unjust to order extradition. The Report states that in no case has the issuing State challenged the decision to refuse the EAW (though it is The Committee announced in July 2006 that it will conduct a short inquiry into current issues relating to justice and home affairs (JHA) at EU level (including the Commission's proposals for implementation of the 'passerelle' clauses allowing co-decision and Qualified Majority Voting in certain JHA issues, and its mid-term review of the 'Hague programme': the Committee is seeking short written submissions from any interested parties before it takes oral evidence. 
Piet Eeckhout EuConst 3 (2007)
The judicial response Whilst the Parliamentary reports may give a general and statistical overview, the law reports provide, on the other hand, an insight into individual cases. The Act has now been in force for nearly three years and the courts have had a large number of opportunities to consider its provisions. The reported cases (largely appeals or 'judicial reviews': challenges to the legality of the decision of the lower court) 26 give an insight into the practical workings of the new procedures which have clearly not been unproblematic, and the courts have been somewhat critical. Early cases threw up some extraordinary anomalies. In Handa v. High Instance Court of Paris, R (Handa) v. Bow Street Mags' Ct 27 the High Court struck down as irrational the refusal of a District Judge to adjourn extradition proceedings in circumstances where there was no statutory power which enabled a serving prisoner to be released earlier than he should be in order that he could be extradited. Here was a hole in the process: a French man serving a sentence for burglary in an English prison cannot be released early from his English prison to a French one when he is wanted for a murder investigation in France. As the court said, 'The lack of a provision allowing early release in extradition cases undermined the purpose of the Extradition Act 2003 s. 37 and s. 186, and the sooner Parliament filled the yawning gap the better'. Yet the length of sentences (whether we are talking maximum penalties laid down by legislatures, or the sentences imposed by individual courts in individual cases, or the reality of the sentences actually served) vary enormously from one MS to another. Even bigger than the yawning gap identified in this case is the yawning discrepancies between member states. Is this an area for harmonization or another area where the EU should be encouraged to tread more slowly and more carefully? 28 The most important decision to date must be the decision of the House of Lords in Office of the King's Prosecutor (Brussels) v. Armas, 29 since this is a decision of the highest court in the UK. 30 Armas had been convicted and sentenced to five years' imprisonment in his absence by a Belgian court. A year later the Belgian authority had issued an EAW for him. The warrant identified people trafficking, facilitation of unauthorized entry and residence and forgery of administrative documents as the offences for which C's surrender was sought. He was arrested in the UK, but the District Judge had held that the Belgian request did not fall 26 Several cases discuss whether appeal or judicial review is the appropriate route for a challenge: see for example, Hilali v. 31 and his further appeal to the House of Lords was unsuccessful. The House of Lords therefore remitted the case to the District Judge to continue the extradition hearing. Whilst the extradition request could not be brought under s. 65(2) of the 2003 Act -because part of C's conduct specified in the arrest warrant took place in the UK (see s. 65(2)(a)) -the request could, in principle at least, be brought under s. 65(3) of the Act -because it does not matter for the purposes of that subsection that the conduct took place not only in Belgium but also in the UK. Lord Bingham made clear that:
The interpretation [of the Extradition Act 2003] must be approached on the twin assumptions that Parliament did not intend the provisions of Part 1 to be inconsistent with the Framework Decision and that, while Parliament might properly provide for a greater measure of cooperation by the UK than the Decision required, it did not intend to provide for less (para. 8).
But despite this clear cut analysis it was also evident to the other judges in the House of Lords that the fact that the wording of the Act did not match the Framework Decision was likely to be a 'source of continuing difficulty', 32 and Baroness Hale called somewhat hesitantly for greater clarity:
It would be most unfortunate if the judicial authorities in our European partner states, using the form of warrant prescribed by the Framework Decision, were to find that the English judicial authorities were unable to implement it. Whether the solution should be legislative, or administrative, for example by way of routine requests to include such a statement where none appears on the face of the warrant initially presented, or whether it is possible for the judiciary to find a practical solution which is true to the spirit and the requirements of the Framework Decision, while properly safeguarding the liberty of the individual, it is not at present possible to say (Baroness Hale, para. 60).
Other cases have thrown up both legal and practical problems: In this case, Kleinschmidt had not been served with the necessary documents but the Court held that the District Judge was entitled to adjourn the extradition hearing to enable effective service of documents. Thus, the German authorities won their appeal. Kleinschmidt therefore did not win his case, but the appellant in Hunt v. Court of First Instance did win. 34 In this case, the EAW from Belgium did not refer to the provision of Belgian law that rendered the conduct an offence, which is required so that it could be seen that the alleged conduct constituted an offence under Belgian law. As the warrant did not conform to the requirements set out in the Act, it was not a Part 1 warrant and it had to be quashed. The extradition process would have to begin again with further delay. But eight years had already elapsed since the events in question. Hunt, who had fully co-operated with the authorities, bore no responsibility for the significant delay on the part of the Belgian authorities. Therefore, the warrant had to be quashed and a declaration was ordered that H's extradition to Belgium in respect of the offences specified in the warrant was barred by s. 14 of the Act. 35 Similarly in Hall v. Germany 36 the appellant successfully appealed against a decision ordering his extradition to Germany on a European Arrest Warrant for an offence relating to drugs importation. A district judge had ordered his extradition to Germany pursuant to the s. 21(3). The warrant stated that he had commissioned another individual to collect drugs and smuggle them into Germany, and it was argued on behalf of the appellant that the warrant did not comply with s. 2(4) of the Act as it did not contain information as to the provision of German law under which the conduct was alleged to constitute an offence. The Administrative Court rejected the argument of the state of Germany that s. 2(4) should be given a broad and generous construction in order to facilitate extradition. Since the warrant did not give particulars of the provision of German law that rendered the conduct an offence under German law, it did not conform to the requirements set out in s. 2, the warrant was not a Part 1 warrant and it had to be quashed. 37 ferred the execution of the custodial sentence and imposed 'injunctions' or conditions on him, with which he failed to comply. He had then been ordered to serve the remaining year of the custodial sentence, but absconded. He was arrested in the United Kingdom on a European Arrest Warrant, but argued that he was not 'unlawfully at large from a prison in one territory (the imprisoning territory) in which he was serving a sentence...' (see s. 63(2)(a) of the Act) since he had not been imprisoned in Lithuania. The Divisional Court held, unsurprisingly, that his failure to appear to serve the deferred sentence meant that he was unlawfully at large from a prison just as much as if he had escaped from one. The wording of s. 63(2)(a) of the Act was not limited to mean 'escape' in a narrow sense. The Court drew two domestic analogies (a) where an individual was sentenced to imprisonment by a court but escaped from the prison bus before reaching the prison; and (b) where a non-custodial sentence was imposed on an individual, but the Court of Appeal Criminal Division later imposed a custodial sentence by an AttorneyGeneral's reference (prosecution appeal) and that individual then failed to turn up to serve the sentence. Such people would rightly be described as 'unlawfully at large', and Chalitovas' appeal was dismissed.
Other published comments
There are now a number of admirable practitioner guides to extradition law, 44 and indeed to the Extradition Act 2003. 45 There have been a small number of academic analyses of the new Act, 46 as well as some more critical perspectives from non-governmental campaigning organizations such as JUSTICE 47 and Liberty. 48 Then there has been the predictable newspaper coverage, focused in particular on the negative. It is perhaps surprising that even the journalistic world has not seen fit to praise the speed with which some high profile suspects have been returned to the UK. 49 It has already been noted that much press coverage has focused on non-EAW cases: much has been written on the extradition of the so-
